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STATEMENT OF FACTS

I. Mr. Dean's written statement is of full evidential value

A. Mr. Dean's written statement is to be given full weight according to Art. 20.3 LCIA Rules 



B. Mr. Dean's written statement should not be excluded under Art. 20.4 LCIA Rules 

1.) An exclusion of the written statement requires a prior order of attendance  

2.) Mr. Dean's written statement is to be admitted as full evidence since his absence is for good cause 

3.) In the alternative, the Tribunal should exercise its discretionary power to give full weight To Mr. 
Dean's written statement 

a.) Written and oral testimonies are equivalent means of proof  

b.) Admission of the written testimony does not prejudice RESPONDENT's rights 

c.) Disregard of Mr. Dean's statement violates CLAIMANT's right of due process of law 

II. This Tribunal has full jurisdiction to decide on the instant case

A. CLAIMANT and RESPONDENT concluded an arbitration agreement 

1.) The parties agreed on arbitration during their telephone conversation of 19 February 1998  

a.) The agreement is evidenced by Mr. Dean's written testimony  

b.) The agreement is evidenced by Mr. Stern's written testimony 

2.) The agreement was confirmed and reiterated by the parties' subsequent behaviour 

a.) Their subsequent behaviour shows that the parties considered themselves bound by a 
contract  

b.) RESPONDENT cannot rely on its declarations to the contrary 

c.) The parties' subsequent behaviour confirmed and reiterated their agreement 

B. Any form requirement applicable to the arbitration agreement is met 

1.) CLAIMANT's confirmation letter of 20 February 1998 meets the requirements of the LCIA Rules  

2.) The agreement is in writing as required by the UNCITRAL Model Law and the New York 
Convention of 1958 

a.) Parties agreed in writing on the arbitration clause contained in the Danubia Sales 
Conditions  

b.) The arbitration clause was incorporated into the parties' agreement by reference to the 
Standard Sales Conditions 

C. Alternatively, CLAIMANT can rely on the alter ego doctrine 

III. CLAIMANT and RESPONDENT concluded a contract of sale

IV. RESPONDENT committed a breach of contract

A. RESPONDENT had no right to avoid the contract 

1.) No duty to modify a contract is recognised by the CISG  

2.) CLAIMANT was under no obligation to accept partial delivery per Art. 60 CISG 

a.) Art. 60 CISG cannot be invoked in the case of an anticipatory declaration not to deliver in 
accordance with the contract  

b) RESPONDENT cannot invoke Art. 60 CISG, since it deliberately decided to perform in two 
partial deliveries 

c) Additionally, RESPONDENT cannot rely on Art. 60 CISG since the proposed delivery 
would have constituted a fundamental breach 

aa.) The altered mode of delivery proposed by RESPONDENT would have 
constituted a fundamental breach of contract in the sense of Art. 25 CISG  

bb.) The consequential loss of confidence underlines the classification of a partial 
delivery as a fundamental breach 

B. By its final refusal to deliver, RESPONDENT committed a breach of contract per Art. 45 CISG  

1.) RESPONDENT committed an anticipatory breach of contract by refusing to deliver  



2.) RESPONDENT's breach amounts to a fundamental breach under Art. 25 CISG 

V. CLAIMANT is entitled to damages of $ 90,000

A. CLAIMANT is entitled to damages as a consequence of its cover purchase per Art. 45 (1)(b) and 75 CISG 

1.) RESPONDENT expressly refused to perform the contract  

2.) CLAIMANT is entitled to recover its expenses incurred by the reasonable cover purchase 

B. Alternatively, CLAIMANT can rely on Art. 74 CISG to claim $ 90,000 

C. RESPONDENT is not exempt from paying damages per Art. 79 CISG 

1.) There was no impediment hindering RESPONDENT's performance  

2.) The purported impediment would not have been beyond RESPONDENT's control 

3.) RESPONDENT could have been expected to overcome the purported impediments 

D. CLAIMANT acted in accordance with any duty to mitigate loss according to Art. 77 CISG 

1.) A duty to mitigate loss arose at the earliest, when CLAIMANT received RESPONDENT's refusal to 
deliver  

2.) CLAIMANT complied with its duty as of 16 June 1998 

3.) In the alternative, CLAIMANT did not violate any duty to mitigate loss at an earlier stage 

E. CLAIMANT is entitled to interests on the sum of $ 90,000 pursuant to article 78 CISG 

VI. Costs of the arbitration

VII. Request for relief

Annex: Chronology of the facts   [not reproduced] 
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Statement of Facts

On 19 February 1998, Claimant, Feed Processing Corp. (hereinafter referred to as CLAIMANT), represented by 
its employee, Mr. Harold Dean, entered into a telephonic contract of sale with Grain Dealers PLC. (hereinafter 
referred to as RESPONDENT). The contract was on the basis of the Standard Conditions of Sale No. 5 of the 
Danubia Feed and Grain Association which stipulate that all potential disputes are to be settled by arbitration by 
the LCIA. They also specify that the law of the state of Danubia, including the CISG, is applicable to the 
contract. In derogation of these Standard Conditions, partial shipments were expressly excluded. The contract 
called for July delivery of 6,000 tons of standard feed wheat at the price of $ 60 per ton, FOB Danubian Port. 
Payment was by means of a letter of credit expiring 31 August 1998. The contract was confirmed in writing by 
CLAIMANT the following day.  

After the occurrence of floods in Danubia, an export prohibition was imposed from 17 April to 20 May 1998, 
followed by a license system. RESPONDENT was allocated 240,000 tons of wheat, an amount sufficient to 
honour all contracts entered into prior to 17 April 1998. However, on 21 May 1998, RESPONDENT informed 
CLAIMANT of its intent only to deliver 4,800 tons in the period fixed by the contract. RESPONDENT 
demanded modification of the letter of credit to provide for the partial shipment of 1,200 tons of wheat in 
November. 



CLAIMANT refused to accept such a modification and requested implementation of the contract according to its 
terms. On 16 June 1998, RESPONDENT declared its definite refusal to deliver at all. Consequently, 
CLAIMANT purchased 6,000 tons of wheat in replacement at the market price of $ 75 on 18 June 1998. As a 
result CLAIMANT suffered a loss of $ 90,000. [For a detailed chronological summary of the facts, see Annex.] 

Therefore, in response to the Tribunal's Procedural Order No.1 we respectfully make the following submissions 
on behalf of our client Feed Processing Corp. (CLAIMANT) 

· Firstly, we will show that the written statement of Mr. Harold Dean is to be given full weight (Issue I), 

· Secondly, we will show that an arbitral agreement had been concluded between CLAIMANT and 
RESPONDENT (ISSUE II), 

· Thirdly, we will show that CLAIMANT and RESPONDENT concluded a sales contract (ISSUE III), 

· Fourthly, we will show that RESPONDENT committed a breach of contract (ISSUE IV), 

· Finally, we will show that CLAIMANT is entitled to damages and hence RESPONDENT has to bear all legal 
costs (ISSUE V) 

 

Argument

I. Mr. Dean's written statement is of full evidential value  

This Tribunal should find the written statement of Mr. Dean[1] to be admissible and to be of full weight. The 
LCIA Rules applicable to this issue afford equivalent value to witness testimonies whether presented in written 
or oral form (A.). Assertions by RESPONDENT[2] that the instant facts amount to an exception to this basic 
principle are unfounded (B.). 

A. Mr. Dean's written statement is to be given full weight according to Art. 20.3 LCIA Rules

The parties both expressly[3]and implicitly[4] submitted themselves to the LCIA Rules and the material 
applicability of these rules is undisputed. Art. 20.3 LCIA Rules unambiguously states that a witness testimony 
may be tendered in written form. 

The testimony of Mr. Dean was taken by counsel for CLAIMANT and signed by the witness.[5] This is in 
conformity with the LCIA Rules[6] as well as with international arbitration practice.[7] Moreover, Mr. Dean has 
to be treated as a witness regardless of his former employment per Art. 20.7 LCIA Rules.[8] Therefore, Mr. 
Dean's statement fulfils all the requirements of a valid testimony according to Art. 20.3 LCIA Rules.  

The formulation of Art. 20.3 LCIA Rules precludes any conclusion that written testimonies are of reduced 
weight in arbitral proceedings. Furthermore, under this provision signed statements and sworn affidavits are 
evidence of equal value. Consequently, in application of Art. 20.3 LCIA Rules the statement in question should 
be admitted and be given full weight. 

B. Mr. Dean's written statement should not be excluded under Art. 20.4 LCIA Rules

As illustrated above, Art. 20.3 LCIA Rules demands that written testimonies be treated as valid evidence. Any 
deviation from this rule must only occur under the restrictive requirements of Art. 20.4 LCIA Rules.[9] 
However, neither the formal nor the material requirements of this exception are met on the instant facts: 

The Tribunal has not ordered CLAIMANT to produce Mr. Dean as a witness. Therefore, Art. 20.4 cannot be a 
basis for the exclusion of his written statement (1.). Even on the application of Art. 20.4, the written statement is 
to be admitted, since Mr. Dean's absence is for good cause (2.). Thirdly, a rational use of the Tribunal's 
discretionary power per Art. 20.4 LCIA Rules should render the written statement fully admissible (3.). 

1.) An exclusion of the written statement requires a prior order of attendance

According to Art. 20.4 LCIA Rules, this Tribunal has a discretionary power to limit the weight of written 
statements in the case of a non-appearance of the witness. However, this power is subject to the condition that 
the Tribunal has previously ordered the party to produce the witness. This is evident from the construction of 
Art. 20.4 LCIA Rules.[10] This Tribunal never ordered CLAIMANT to present Mr. Dean. Consequently, 
Art. 20.4 LCIA Rules cannot constitute the basis for an exclusion of his written testimony. 

2.) Mr. Dean's written statement is to be admitted as full evidence since his absence is for good cause

Even if this Tribunal should find that an order of attendance is not required, it should nevertheless give full 
weight to Mr. Dean's written statement since his absence would be for "good cause" under Art. 20.4 LCIA Rules. 
Reference to national laws and court decisions demonstrates the low threshold of the term.[11] According to 
legal principle, this term may be defined as a "legally sufficient ground or reason"[12] or as any ground which is 



"not arbitrary"[13]. In the case of the absence of a witness, a ground is legally sufficient, if it constitutes an 
obstacle to the attendance and the party invoking it has not created the reason in order to rely on "good 
cause".[14]  

On the instant facts, CLAIMANT can invoke several reasons for Mr. Dean's absence, all of which constitute 
sufficient reason. Firstly, CLAIMANT is involved in legal proceedings with Mr. Dean not related to the instant 
procedure. With this litigation pending, both CLAIMANT and Mr. Dean have a legitimate interest in avoiding 
any contact which might prejudice their respective positions. Furthermore, CLAIMANT is no longer Mr. Dean's 
employer.[15] Thus, it lacks any coercive power arising out of the employer-employee relationship to force Mr. 
Dean's attendance at an oral hearing. Finally, CLAIMANT has no other legal or factual possibility to enforce Mr. 
Dean's attendance, since he is presently a resident of Mediterraneo. This state's legal system does not provide 
court assistance for arbitration proceedings.[16] CLAIMANT did not cause these circumstances in order to 
prevent Mr. Dean's attendance at an oral hearing.[17] Therefore, the Tribunal should conclude that the non-
appearance of Mr. Dean is for good cause. Accordingly, his written statement should be admitted and given full 
weight. 

3.) In the alternative, the Tribunal should exercise its discretionary power to give full weight to Mr. 
Dean's written statement

Even assuming Mr. Dean's absence is without good cause, this Tribunal should nonetheless consider the 
respective interests of the parties in exercising its discretionary power under Art. 20.4 LCIA Rules. A rational 
exercise of that power should lead to the admission of the written statement as full evidence.  

a.) Written and oral testimonies are equivalent means of proof

Attaching less weight to a written testimony may only occur in circumstances where its evidential quality would 
be inferior to a corresponding oral testimony. On the instant facts, Mr. Dean's written testimony is thorough and 
unambiguous. No information of probative value not yet known to the Tribunal would be disclosed as a result of 
Mr. Dean's personal attendance. Since witnesses are expected to be heard only on facts not already included in 
written evidence[18], Mr. Dean's absence should not influence the value of his evidence. 

Moreover, since arbitration aims at a swift and efficient resolution of legal disputes[19], the appearance of 
witnesses is limited and the use of written testimonies encouraged.[20] Consequently, the equivalency of written 
and oral testimonies is recognised by internationally respected arbitration rules and conventions as well as by 
national courts.[21] Above all, this principle is prevalent in Art. 20.3 LCIA Rules, applicable to the instant 
dispute.[22]

Finally, this Tribunal should consider that an oral hearing of Mr. Dean may even have constituted an 
infringement of Art. 20.2 and 14.1.ii of the LCIA Rules. The combination of these provisions demands that 
unnecessary hearings be avoided. [23] Thus, the lack of such a hearing should not have a negative influence on 
the value of Mr. Dean's written testimony. 

b.) Admission of the written testimony does not prejudice RESPONDENT's rights

RESPONDENT has the full opportunity to present its case and to underline its arguments by any means of proof. 
The admission of Mr. Dean's written statement without an oral examination does not constitute an infringement 
of RESPONDENT's procedural rights. These rights are inevitably influenced by the nature of arbitration. 
Integral to arbitration is that "a party relinquishes its courtroom rights, including that to subpoena witnesses 
[...]".[24] Thus, on several occasions, courts have ruled that the presentation of evidence in the form of written 
statements instead of the personal testimony of the witness is of no significance and cannot constitute a violation 
of due process of law.[25] Arbitrators are not bound by rules of evidence and procedure observed in national 
legal systems and may, therefore, disregard the right to cross examination.[26] Accordingly, courts uphold 
arbitral awards where the parties had no opportunity to oral examination of witnesses.[27] Hence, as 
RESPONDENT can fully present his case and its rights are not infringed, this Tribunal should find the written 
statement admissible as full evidence. 

c.) Disregard of Mr. Dean's statement violates CLAIMANT's right of due process of law

While the admission of Mr. Dean's written testimony would not prejudice RESPONDENT's rights, any disregard 
of his testimony would violate CLAIMANT's right of due process of law. This universally recognised right 
guarantees a basic level of procedural fairness, especially ensuring the opportunity to present one's case.[28] 
Art. 14.1 i LCIA Rules as well as Art. 18 UNCITRAL Model Law (UML) expressly refer to that aspect.[29] An 
integral part of presenting one's case is "the right of controverting, by proof, every material fact which bears 
upon the question of right in the matter involved".[30] Indeed, the concept of due process of law is considered to 
be of such importance that its violation would even hinder the enforcement of the award under most legal 
systems.[31]



Undeniably, Mr. Dean's testimony is an important piece of evidence in favour of CLAIMANT. As shown above, 
CLAIMANT has no authority to require the attendance of Mr. Dean to the hearing.[32] Hence, without Mr. 
Dean's written statement, CLAIMANT would have no means of bringing his testimony before this Tribunal and 
could not adequately present its case. CLAIMANT has no influence on this situation. Any disregard of the 
written testimony would amount to the exclusion of evidence of considerable instructive value. Therefore, the 
admission of Mr. Dean's written statement as full evidence is indispensable to the preservation of CLAIMANT's 
right to due process of law. 

To conclude, in exercising its discretionary power in a rational manner, this Tribunal should have regard to the 
foregoing arguments. Therefore, it should find that Mr. Dean's written testimony be admissible and be given full 
weight. 

II. This Tribunal has full jurisdiction to decide on the instant case

This Tribunal should exercise its Competence-Competence by virtue of Art. 23.1 LCIA Rules and find that it has 
jurisdiction to decide on the merits of the instant case. CLAIMANT and RESPONDENT concluded an 
arbitration agreement (A.). This agreement meets any applicable form requirement (B.). Alternatively, 
CLAIMANT may rely on the alter ego doctrine (C.). 

A. CLAIMANT and RESPONDENT concluded an arbitration agreement

CLAIMANT and RESPONDENT concluded a contract of sale, incorporating an arbitration agreement during 
their telephone conversation on 19 February 1998 (1.). This agreement was confirmed and reiterated by the 
parties' subsequent correspondences and conduct (2.). 

Since the parties have concluded the arbitration agreement in relation to an international sales contract and since 
the places of business of CLAIMANT and RESPONDENT are in two different contracting states of the CISG, 
this Convention applies on the instant facts pursuant to Art. 1 (1) (a). It is widely accepted that the CISG not only 
govern the existence of contracts of sale but also the formation of incorporated arbitration agreements.[33]

1.) The parties agreed on arbitration during their telephone conversation of 19 February 1998

CLAIMANT and RESPONDENT entered into an arbitration agreement during their telephone conversation on 
19 February 1998. On this day, Mr. Dean was employed as purchasing agent for CLAIMANT.[34] In this 
capacity, he agreed with RESPONDENT's employee Mr. Stern on a sale of standard feed wheat. Both parties 
expressly referred to the Danubia Feed and Grain Association Standard Conditions of Sale No. 5 containing an 
arbitration clause. This agreement is evidenced both by Mr. Dean's (a.) and Mr. Stern's (b.) written 
testimonies.[35]

a.) The agreement is evidenced by Mr. Dean's written testimony

From Mr. Dean's written testimony it is clear that RESPONDENT concluded an agreement with CLAIMANT on 
19 February 1998. On that date, Mr. Dean expressly declared that he was acting on behalf of CLAIMANT.[36] 
Nonetheless, RESPONDENT now alleges that Mr. Dean contracted on behalf of IMPORTS. 

However, this perception is contrary to an interpretation of the parties' declarations under Art. 8 CISG. Per Art. 8 
(2) CISG, declarations are to be interpreted according to the understanding of a reasonable person. The actual 
intent only prevails where the other party cannot be unaware of it per Art. 8 (1) CISG. 

In the light of Mr. Dean's unambiguous declaration, Mr. Stern as any other reasonable person, could not have 
been unaware that Mr. Dean was acting on behalf of CLAIMANT.  

Mr. Stern, on the other hand, concedes in his written testimony that he did not make any inquiry as to the party 
whom Mr. Dean represented. Therefore, Mr. Dean as any reasonable person, must have understood that Mr. 
Stern meant to contract with CLAIMANT. Even if Mr. Stern's intent was actually to contract with IMPORTS, 
this intent cannot be taken into account per Art. 8 (1) CISG, since Mr. Dean could not have been aware of it in 
the light of his prior declarations. [37]  

Hence, Mr. Dean's testimony establishes that CLAIMANT and RESPONDENT entered into an arbitration 
agreement. 

b.) The agreement is evidenced by Mr. Stern's written testimony

If the Tribunal should find Mr. Dean's written testimony not fully admissible, the above conclusion still results 
from Mr. Stern's written testimony. He admits that Mr. Dean declared that he was purchasing for 
CLAIMANT.[38] Mr. Stern argues that this did not necessarily mean that the contracting party was 
CLAIMANT. In so far, Mr. Stern relies on prior transactions which he had negotiated with Mr. Dean, while the 
latter was employed by IMPORTS.[39]



Such reliance is unjustified. Mr. Stern concedes that he was told on 19 February 1998 about changes in the 
supply organisation of CLAIMANT, i.e. that CLAIMANT would no longer purchase via IMPORTS, but build 
up its own purchasing department.[40] Mr. Stern also admits that Mr. Dean did not say that these changes in 
circumstances would only affect future transactions.[41] Thus, nothing in Mr. Stern's testimony justifies Mr. 
Stern's personal understanding that Mr. Dean's declarations only referred to future transactions. The only 
possible conclusion must be that this understanding was a mistake committed by Mr. Stern. 

In fact, in light of the surrounding circumstances it is untenable that Mr. Dean made express reference to the 
future. On 19 February 1998, Mr. Dean was already working for CLAIMANT, and therefore he mentioned this 
change to Mr. Stern. Since he was already exercising his new functions at CLAIMANT, there was no reason for 
Mr. Dean to refer only to future transactions. 

In the absence of any objective basis indicating that Mr. Dean's declarations related only to future transactions, it 
had to be clear to a person in the same circumstances as Mr. Stern that Mr. Dean was acting on behalf of 
CLAIMANT. Therefore, this interpretation prevails according to Art. 8 (2) CISG. 

Mr. Dean, on the other hand, could not have been aware of the intent of Mr. Stern to deal with IMPORTS.[42] 
According to an interpretation per Art. 8 (2) CISG, Mr. Stern offered the conclusion of the contract to 
CLAIMANT and Mr. Dean accepted on behalf of CLAIMANT. Consequently, the instant facts  

prove the conclusion of an arbitration agreement between CLAIMANT and RESPONDENT on 19 February 
1998. 

2.) The agreement was confirmed and reiterated by the parties' subsequent behaviour

The subsequent behaviour of both parties shows that they considered themselves bound by a contract between 
them (a.). RESPONDENT is estopped from relying on any assertions to the contrary (b.). Consequently, the 
parties confirmed and reiterated their agreement by their subsequent behaviour (c.). 

a.) Their subsequent behaviour shows that the parties considered themselves bound by a contract

As is apparent from the letters dated 20 and 24 February 1998 respectively, the scope of the contractual 
obligations including the arbitration clause is not subject to discussion.[43] RESPONDENT's objection relates 
exclusively to the identity of the contracting party.[44] However, the parties' behaviour subsequent to these 
letters shows that RESPONDENT dealt with CLAIMANT and that it was aware of this. 

Indeed, RESPONDENT's correspondences and negotiations after the telephone conversation were exclusively 
with CLAIMANT. On 2 March 1998, RESPONDENT began to conclude further contracts with IMPORTS.[45] 
Thus, by this date, RESPONDENT knew that Mr. Dean was no longer employed there. This is confirmed by Mr. 
Stern's letter of 17 April 1998 in which he declares that he positively knew that Mr. Dean was then working for 
CLAIMANT.[46]

At the latest on this date, RESPONDENT must have been aware that Mr. Dean could no longer act on behalf of 
IMPORTS. Any further correspondence concerning a purported contract with IMPORTS would therefore not 
have been sent to Mr. Dean. Nevertheless, RESPONDENT continued to communicate with Mr. Dean. Thereby 
he behaved like a contracting party towards CLAIMANT. 

Furthermore, by the letter dated 21 May 1998, RESPONDENT even requested a modification of the contract 
addressing Mr. Dean.[47] Mr. Dean's acceptance however, could only have bound CLAIMANT. In this light, it 
is inconsistent for RESPONDENT to allege that it was contracting with IMPORTS, while RESPONDENT in 
fact exclusively dealt with CLAIMANT. 

Furthermore, having received CLAIMANT's letter of credit on 29 May 1998,[48] it was definitely clear to 
RESPONDENT that IMPORTS was not at all related to the contract. In all RESPONDENT's preceding 
transactions with IMPORTS, it was IMPORTS who performed the obligation to pay RESPONDENT.[49] Being 
aware thereof, RESPONDENT continued its negotiations with CLAIMANT as is evidenced by its letters of 29 
May and 3 June 1998,[50] thereby confirming the contractual relationship with CLAIMANT. 

As a result, CLAIMANT's as well as RESPONDENT's conduct proves that they considered themselves bound 
by a contract. 

b.) RESPONDENT cannot rely on its declarations to the contrary

RESPONDENT now relies on its letter dated 24 February 1998[51] and references to IMPORTS in its other 
letters to assert that it concluded a contract with IMPORTS. However, it is estopped from relying upon its 
declarations to this effect by its behaviour described above which confirmed the existence of a contract.[52]  

The principle of estoppel and the prohibition of venire contra factum proprium are universally recognised 
principles of international law.[53] Accordingly, the CISG reflects these principles in Art. 8 (3) and 7 (1). [54] 



Thus, under the CISG, a party is bound by his behaviour which induces reasonable reliance of the other party, 
regardless of any declarations to the contrary. 

In the light of RESPONDENT's behaviour,[55] it was reasonable for CLAIMANT to rely on a contract between 
RESPONDENT and CLAIMANT. RESPONDENT, however, in its letter dated 24 February 1998, had declared 
to be contracting exclusively with IMPORTS instead of CLAIMANT.[56] This declaration is highly 
contradictory to RESPONDENT's subsequent dealings with CLAIMANT when it actually acted as 
CLAIMANT's contracting party. Hence, the principle of estoppel precludes RESPONDENT from invoking this 
letter. 

Furthermore, RESPONDENT referred to IMPORTS in the headnotes which appeared in the letters it sent to 
CLAIMANT. Yet, the prohibition of venire contra factum proprium prevents RESPONDENT from relying on 
these references since they are in direct contradiction to its behaviour as established under a.), i.e. addressing all 
correspondences to Mr. Dean knowing that the latter could only represent CLAIMANT. 

In fact, RESPONDENT tried to rely on its formal declarations and on its letter dated 24 February only after the 
occurrence of the dispute. Therefore, RESPONDENT's behaviour must prevail and preclude RESPONDENT 
from any reliance on its declarations to the contrary contained in its letter dated 24 February 1998 and its 
subsequent correspondences.[57]

c.) The parties' subsequent behaviour confirmed and reiterated their agreement

By their subsequent behaviour, the parties confirmed the agreement concluded during the telephone conversation 
per. According to Art. 8 (3) CISG, this conduct is to be taken into account in interpreting parties' declarations. 
As shown above, their material subsequent behaviour leads to the conclusion that CLAIMANT and 
RESPONDENT had entered into a contract during the telephone conversation. 

Furthermore, regardless of any prior agreement during the telephone conversation of 19 February 1998, 
CLAIMANT's and RESPONDENT's subsequent behaviour itself would be sufficient to constitute an agreement. 
Under the CISG, the existence of a contract does not require that offer and acceptance be clearly identified as 
separate declarations. On the contrary, it is sufficient that parties express their common conviction to be 
bound.[58] This is confirmed by international case law.[59] CLAIMANT and RESPONDENT acted as 
contracting parties[60] thereby expressing a conviction to be bound to each other. 

As a conclusion, CLAIMANT and RESPONDENT confirmed and reiterated their agreement by their behaviour. 
This agreement included an arbitration agreement by reference to Clause 13 of the Danubia Feed and Grain 
Association Standard Conditions of Sale No. 5 (Standard Sales Conditions). 

B. Any form requirement applicable to the arbitration agreement is met

The arbitration agreement concluded between CLAIMANT and RESPONDENT meets any applicable form 
requirement contained in the LCIA Rules (1.), as well as in the UNCITRAL Model Law and the NYConv (2.). 

1.) CLAIMANT's confirmation letter of 20 February 1998 meets the requirements of the LCIA Rules

The form requirement demanded by the LCIA Rules is a "written reference" providing for arbitration.[61] This is 
met by the confirmation letter sent by CLAIMANT on 20 February 1998.[62] It refers to Clause 13 of the 
Standard Sales Conditions which contains the agreed arbitration clause. Hence, the confirmation letter 
constitutes a reference in writing to the arbitration agreement according to the LCIA Rules. 

2.) The agreement is in writing as required by the UNCITRAL Model Law and the New York Convention 
of 1958

The agreement also meets the requirements of the UML adopted by Danubia and the New York Convention of 
1958 (NYConv). Art. 7 (2) UML is modelled on Art. II of the NYConv.[63] Therefore, authorities ruling that the 
form requirement is met under the NYConv may be a fortiori instructive in order to establish a written 
agreement under the UML. Should the NYConv nevertheless be regarded as being more strict,[64] the lower 
requirements of the UML would prevail pursuant to Art. VII (1) NYConv.[65] In compliance with the UML and 
the NYConv, the parties made reference to the arbitration clause in writing (a.) and thereby incorporated it into 
their agreement (b.). 

a.) Parties agreed in writing on the arbitration clause contained in the Danubia Sales Conditions

Art. 7 (2)  UML and Art. II NYConv require that the arbitration agreement be in writing. This requirement is to 
be interpreted in the light of the realities of international trade, demanding swift and efficient 
communication.[66] Accordingly, in the case Israel Chemicals and Phosphates Ltd. v. N.V. Algemeene 
Oliehandel [67] it was held that this form requirement is met if only one party issues a document containing an 
arbitration clause. In the cited case, the arbitration clause had never been mentioned before. A fortiori, the form 
requirement must be fulfilled on the instant facts. CLAIMANT and RESPONDENT had already agreed on 



arbitration during their telephone conversation,[68] before CLAIMANT confirmed this agreement in its letter of 
20 February 1998. 

A purposive interpretation of the form requirements supports this position. Firstly, form requirements serve to 
sufficiently warn the parties of their responsibilities to one another.[69] On the instant facts, RESPONDENT 
used the Standard Sales Conditions as standard practice.[70] It must have been entirely aware that these 
Conditions contained the arbitration clause in question. Hence, RESPONDENT did not need any protection 
provided by the written form requirement. Secondly, form requirements serve to provide a record of the content 
of an arbitration clause.[71] Such purpose is also fulfilled when only one party issues a document containing the 
arbitration clause. In the present case, the content of the arbitration clause was easily determinable. 

Even on a strict interpretation of the UML and the NYConv,[72] the form requirements are met. Both 
CLAIMANT and RESPONDENT exchanged written documents containing their assent to arbitration. In their 
letters of 20 and 24 February 1998, the parties referred expressly to Standard Sales Conditions containing the 
arbitration clause. In this context, RESPONDENT cannot rely on its declaration to be contracting with 
IMPORTS.[73] Thus, these letters constitute an agreement in writing per Art. 7 (2) UML and Art. II NYConv. 

Assuming, but not conceding, that the contractual agreement was only reached by the parties' correspondences 
between 17 April and 16 June 1998,[74] the form requirements are nonetheless met. The contractual terms 
relating to arbitration were firstly established during the telephone conversation on 19 February 1998. They were 
confirmed by letter on 20 and 24 February 1998, respectively. During subsequent written negotiations, the 
arbitration clause was never disputed. On the contrary, both CLAIMANT and RESPONDENT, in their 
correspondences between 17 April and 16 June 1998, referred to their contractual obligations previously set out. 
Thus, they considered the arbitration clause to be an integral part of their contract. Consequently, these written 
correspondences constitute an exchange of documents containing each party's assent. Thus, even on this 
alternative interpretation of the facts, the relevant form requirements are satisfied.  

b.) The arbitration clause was incorporated into the parties' agreement by reference to the Standard Sales 
Conditions

According to Art. 7 (2) UML, the arbitration clause itself does not have to be reproduced in a written agreement. 
It may also be contained in a separate document to which the parties refer, thereby incorporating it into their 
agreement.[75] It is sufficient, in order to incorporate the arbitration agreement, that the parties refer to general 
conditions containing the arbitration clause among other provisions.[76] Especially if the parties are used to 
submitting to arbitration, the arbitration clause itself does not have to be mentioned in the reference to the 
document that contains it.[77] On the instant facts, RESPONDENT being an experienced international trader, it regularly included the arbitration clause in 

question in its contracts.[78] Thus, the reference to the Standard Danubia Sales Conditions made by the parties in their letters dated 20 and 24 February 1998 respectively, 

incorporated the arbitration clause into the contract. 

In the light of the foregoing arguments, this Tribunal should find that the parties validly concluded an arbitration agreement and that it has jurisdiction to decide on the merits 

of the instant case. 

C. Alternatively, CLAIMANT can rely on the alter ego doctrine

Assuming, but not conceding, that RESPONDENT's assertion was correct and it had contracted with IMPORTS, CLAIMANT may validly proceed to arbitration on the basis 

of the   doctrine. alter ego

According to this doctrine, the jurisdiction of a tribunal may be extended to legal entities which have not themselves concluded an arbitration agreement.[79] In order to 

proceed to arbitration on this basis, firstly such a non-signatory company must be closely affiliated with another company which has actually concluded the material 

arbitration agreement.[80] Secondly, the company must be materially engaged in the implementation of the contract and must be economically interested in its outcome.[81] 

CLAIMANT's position, on the instant facts, fits within these criteria. 

Firstly, CLAIMANT and IMPORTS were closely connected when the contract between IMPORTS and RESPONDENT would have been concluded on 19 February 1998. 

CLAIMANT controlled the majority of shares in IMPORTS and thus could elect its own corporate officers onto IMPORTS' Governing Board.[82] Hence, CLAIMANT was 

in a position to influence the day to day running of IMPORTS. In fact, CLAIMANT did not operate its own importing department but in practice used IMPORTS as its 

supply department for importing wheat.[83] CLAIMANT exclusively imported wheat via IMPORTS and both companies acted together in each of CLAIMANT's import 

transactions.[84] Shipment was always directly to CLAIMANT, while payment was made by CLAIMANT via IMPORTS.[85] Hence, IMPORTS played an integral role in 

CLAIMANT's import strategy. 

Secondly, on the instant facts, CLAIMANT was the party with an economic interest in the implementation of the contract. It was the ultimate customer. Shipment was 

directly to CLAIMANT and payment was made by CLAIMANT directly to RESPONDENT. In addition, CLAIMANT was exclusively involved in the transport of goods. 

Due to the integrated dealings of CLAIMANT and IMPORTS, RESPONDENT was aware of the privileged relationship between them and of the clear economic interest 

which CLAIMANT had in the transactions involving IMPORTS.[86]

The fact that the affiliation between IMPORTS and PROCESSING was terminated by 28 February 1998 is of no relevance to the instant dispute. Once a transaction 

concluded for the benefit of the non-signatory company in question, the decisive factor for the application of the alter ego doctrine is the material implementation of the 



contract by this company.[87] The contract concluded in order to serve the economic interest of CLAIMANT was in fact implemented by CLAIMANT after the link with 

IMPORTS had been terminated.[88] CLAIMANT can therefore rely on the  doctrine and proceed to an arbitration with RESPONDENT. alter ego

III. CLAIMANT and RESPONDENT concluded a contract of sale

CLAIMANT and RESPONDENT concluded a sales contract for 6,000 tons of standard feed wheat at a price of $60.00 per ton. RESPONDENT does not dispute this content 

of the contract, but challenges the identity of its contracting partner. However, it has already been established that RESPONDENT came to an agreement with 

CLAIMANT.[89] The arbitration agreement was an integral term of the contract. Therefore, the arguments proving the existence of the arbitration agreement between 

CLAIMANT and RESPONDENT are equally valid in establishing the existence of the sales contract. Furthermore, according to Art. 11 CISG, a contract of sale is not subject 

to any form requirement. Consequently, CLAIMANT and RESPONDENT agreed upon a contract of sale. 

Alternatively, the above mentioned  doctrine is accordingly applicable to the conclusion of the sales contract. alter ego [90] CLAIMANT was exclusively interested in the 

performance and outcome of the contract. 

IV. RESPONDENT committed a breach of contract

In its letter dated 16 June 1998, RESPONDENT expressly refused to honour its contractual obligation to deliver.[91] This refusal is not justified by any right of 

RESPONDENT to avoid the contract . On the contrary, it constitutes a breach of the contract per Art. 45 (1) CISG, amounting to a fundamental breach in the sense of 

Art. 25 CISG .  

(A.)

(B.)

A. RESPONDENT had no right to avoid the contract

RESPONDENT's refusal to deliver would only be justified if RESPONDENT had the right to avoid the contract according to either Art. 64 (1) or Art. 72 CISG. In any case, 

such a right would require a breach of contract by CLAIMANT[92].  

However, CLAIMANT did not breach the contract. The only obligation due by 16 June 1998 was the obligation to pay the price pursuant to Art. 54 CISG.[93] CLAIMANT 

provided for a letter of credit to the amount of $ 396,000 open until 31 August 1998.[94] Thereby CLAIMANT performed its obligation of payment according to the terms of 

the contract. It had no duty to align the letter of credit to accommodate partial delivery, as requested by RESPONDENT in its letters dated 21 May, 22 May, 29 May and 3 

June 1998.[95]

Such an obligation could only arise in the case of a modification of the contract or if CLAIMANT was required to accept a partial delivery per Art. 60 CISG. However, the 

CISG does not recognise a duty to accept the modification of a contract . Without modification of the contract, Art. 60 CISG did not impose on CLAIMANT the duty to 

accept a partial delivery, not in accordance with the contract . Thus, CLAIMANT fulfilled all its obligations. Any reliance by RESPONDENT on Art. 64 (1) or Art. 72 

CISG is therefore unjustified. 

(1.)

 (2.)

1.) No duty to modify a contract is recognised by the CISG

RESPONDENT requested CLAIMANT to amend the letter of credit to accommodate partial delivery.[96] This demand is to be interpreted as a request for modification of 

the contract. Pursuant to Art. 29 (1) CISG, any modification of the contract would have required the consent of both parties. CLAIMANT immediately rejected 

RESPONDENT's request for partial delivery.[97] Consequently, no modification was agreed upon. The letter of credit did not have to be aligned to accommodate partial 

delivery. 

Furthermore, CLAIMANT was under no duty to accept a modification of the contract, since the CISG does not recognise such an obligation. It is paramount in international 

trade that contractual obligations are upheld.[98] Giving one party the possibility of unilaterally imposing a modification of the contract would be completely unacceptable, 

violating the principle .pacta sunt servanda [99] This principle is inherent to the system of the CISG. Indeed, under the Convention, a party is bound to its obligations 

regardless of its subjective ability to perform. The duty to pay damages according to Art. 45, 74 ff. CISG arises independently of any fault.[100] If exceptional circumstances 

make performance impossible, a party may solely rely on Art. 79 CISG. This provision however, does not allow a modification of the contract but merely exempts a party 

from paying damages.[101] Consequently, the CISG does not recognise a duty to alter the terms of a contract.[102] Hence, CLAIMANT could reject any modification of the 

contract without committing a breach of contract. 

2.) CLAIMANT was under no obligation to accept partial delivery per Art. 60 CISG 

Since the contract was not modified, CLAIMANT could insist on an implementation of the contract according to its initial terms. RESPONDENT cannot rely on Art. 60 

CISG to impose a duty to accept partial delivery that was not in accordance with the contract and to align the letter of credit accordingly.  

Art. 60 CISG requires that the buyer take reasonable steps to enable delivery and to take possession of the goods. This does not impose the duty to accept goods in cases 

where the seller expressly states, before the date of delivery, that the delivery will not be in accordance with the terms of the contract . Moreover, Art. 60 CISG cannot be 

invoked, since RESPONDENT deliberately decided to perform its obligations only partially . Finally, on the instant facts CLAIMANT was not obliged to accept partial 

delivery which would have amounted to a fundamental breach . Consequently, CLAIMANT did not breach its obligation to pay the price per Art. 54 CISG by not aligning 

the letter of credit to accept a mode of delivery it did not have to accept. As a result, RESPONDENT cannot rely upon Art. 64 (1) or Art. 72 CISG. 

(a.)

(b.)

(c.)

a.) Art. 60 CISG cannot be invoked in the case of an anticipatory declaration not to deliver in accordance with the contract 

Art. 60 CISG provides that the buyer must accept delivery as specified by the contract. CLAIMANT insisted on the delivery of 6,000 tons of wheat, as stipulated in the 

contract.[103] Even if Art. 60 CISG may oblige the buyer to accept partial delivery, in direct derogation of the contract, in cases where the goods are physically offered to 

him, such an obligation cannot arise in the case of an anticipatory declaration to deliver in derogation of the contract. 

Indeed, it is reasonable to require the buyer to accept partial delivery which is physically offered to him, when the goods have been transported. Refusing the goods would 

require sending them back, thereby causing extra cost and inconvenience. In such a case, it is adequate to demand that the buyer accept this delivery and then claim damages 

or request remedy by the seller.[104] Thus, Art. 60 CISG indirectly protects the seller by limiting his damages liability for incomplete performance. 



In contrast to this, if a seller declares, before performance is due, that he will not perform according to the terms of the contract, he is in no need of protection. At this point, 

the goods are still at the seller's place of business. He is not exposed to the risk of incurring costs and the inconvenience of transporting the goods back to his place of 

business. In such circumstances, a balanced consideration of the respective interests of buyer and seller must lead to the conclusion that Art. 60 CISG does not require the 

buyer to accept altered delivery. The seller may not demand that the buyer take such delivery and refer him to damages or to his other remedies.[105]

The instant facts clearly fall within the second situation. Prior to the contractual date of performance, RESPONDENT declared its intent to deliver in derogation of the 

contract. The wheat had not yet been transported and was still at RESPONDENT's disposal. Thus, RESPONDENT was not in a situation where CLAIMANT's refusal to 

accept a partial delivery could have placed any burden upon it.[106] Hence, RESPONDENT may not and need not rely on Art. 60 on the instant facts. As a result, 

CLAIMANT did not have to accept partial delivery. RESPONDENT had therefore, no right to avoid the contract. 

b) RESPONDENT cannot invoke Art. 60 CISG, since it deliberately decided to perform in two partial deliveries

Art. 60 CISG obliges a buyer to take delivery under the terms of the contract. This is a primary obligation necessary for the reasonable performance of the contract. If a seller 

encounters hinderances to delivery, the buyer may exceptionally have the duty to accept delivery under altered conditions. This duty would arise from an interpretation of 

Art. 60 CISG in the light of the principle of good faith as set out in Art. 7 CISG.[107] On the other hand, the seller cannot rely on such a duty, in cases where he himself acts 

contrary to the principle of good faith. 

On the instant facts, neither the floods nor the governmental export restrictions in Danubia prevented RESPONDENT from performing its contractual obligations.[108] 

RESPONDENT had a sufficient amount of wheat at its disposal to honour all its firm contractual obligations.[109] The export license was a global allocation.[110] Thus, it 

was RESPONDENT's own decision to offer CLAIMANT the delivery of only 4,800 tons in a first shipment. There was no compelling reason for this decision. 

RESPONDENT allocated the remaining 1,200 tons to third parties. This was contrary to the principle of good faith.[111] As a result, RESPONDENT itself cannot rely on 

this principle. This confirms that CLAIMANT had no duty per Art. 60 CISG to accept the partial delivery proposed by RESPONDENT. 

c) Additionally, RESPONDENT cannot rely on Art. 60 CISG since the proposed delivery would have constituted a fundamental breach

RESPONDENT's reliance on Art. 60 CISG must furthermore be excluded since the proposed delivery would have amounted to a fundamental breach of the contract. 

It is widely recognised that the buyer cannot be obliged to accept delivery in the sense of Art. 60 CISG if the delivery constitutes a fundamental breach of contract by the 

seller.[112] In such a case, the buyer is entitled to avoid the contract under Art. 49 (1) (a) CISG. It would be in contradiction to this remedy to force the buyer to accept such a 

delivery pursuant to Art. 60 CISG and then claim damages. Imposing such an acceptance would render his right to avoid ineffective, since he would actually be compelled to 

continue with the implementation of his contractual obligations. Therefore, as soon as delivery in the proposed way would constitute a fundamental breach of contract, the 

buyer is never obliged to accept this delivery. 

Consequently, CLAIMANT was not obliged to accept the altered mode of delivery, proposed by RESPONDENT. The partial delivery itself would have constituted a 

fundamental breach of contract . This is underlined by the loss of confidence in a further faithful implementation of the contract which would result from such a delivery 

. 

(aa.)

(bb.)

aa.) The altered mode of delivery proposed by RESPONDENT would have constituted a fundamental breach of contract in the sense of Art. 25 CISG

RESPONDENT proposed to deliver only 4,800 tons of wheat in July, without being able to stipulate a certain date for delivery of the remaining 1,200 tons.[113] Performing 

in such a manner would have amounted to a fundamental breach. Pursuant to Art. 25 CISG, a breach of contract is fundamental if it results in such detriment to the other 

party as "substantially to deprive him of what he is entitled to expect under the contract" unless this detriment was not foreseeable. 

"Detriment" in the sense of Art. 25 CISG does not require any damage or actual loss.[114] On the contrary, detriment means the frustration of an interest which a party has 

under the terms of the contract.[115] Whether a party's detriment is to be qualified as substantial depends on the weight given by the parties to that particular interest in their 

contract.[116]

On the instant facts, the contract between CLAIMANT and RESPONDENT was based on the Standard Sales Conditions providing for partial shipments. However, in express 

derogation thereof, the parties agreed on delivery by only one shipment.[117] This illustrates the substantial importance which the parties afforded to this mode of delivery. In 

such a case, the failure to comply with this specific term in itself is sufficient to constitute a substantial detriment without a particular interest of the injured party being 

damaged.[118] However, in the instant dispute, CLAIMANT's specific interests would have been prejudicially affected by partial delivery. 

Firstly, the parties had agreed on a FOB clause, thereby putting the burden of transport on CLAIMANT. Partial delivery would have meant a second shipment with the 

corresponding costs and inconveniences.[119] The freight costs would have risen unproportionally due to the smaller amount of wheat to be shipped.[120] RESPONDENT 

did not indicate that it would have been willing to co-operate in the organisation of transport or to bear the resulting costs.  

Furthermore, RESPONDENT not only proposed delivery delayed by three months, but could not even guarantee delivery at all. On the contrary, RESPONDENT offered 

delivery of the remaining 1,200 tons only on the condition of availability.[121] In this situation, CLAIMANT had no possibility to predispose production according to the 

availability of wheat, but would have had to wait until October to know whether RESPONDENT would deliver or not.[122]

These consequences would have been a result of RESPONDENT's fundamental breach. RESPONDENT could also foresee such consequences, since it was a regular trader in 

the international wheat market. Any split up delivery by RESPONDENT, contrary to the terms of the contract, would therefore have constituted a fundamental breach of the 

entire contract, per Art. 25 and 51 (2) CISG. 

bb.) The consequential loss of confidence underlines the classification of a partial delivery as a fundamental breach

A party's confidence in a faithful implementation of the contract is one of the most fundamental interests a party may have in any contract.[123] A party's conduct must 

therefore amount to a fundamental breach of contract as soon as it destroys the other party's confidence in the faithful implementation thereof.[124] Under the similar 

provision of Art. 26 ULIS, it has been ruled that a seller who prevents his ability to perform in due time by selling the contractual goods to a third party, commits a 

fundamental breach of contract.[125] Since no compelling reason for partial delivery existed,[126] CLAIMANT's confidence in a further faithful implementation of the 



contract would have been destroyed by such a partial delivery. CLAIMANT could no longer have reasonably relied on the fact that RESPONDENT would fulfil its 

contractual obligations, in particular concerning the second shipment. 

As a conclusion, the partial shipment would have constituted a fundamental breach by RESPONDENT. Art. 60 CISG did not impose a duty on CLAIMANT neither to accept 

partial delivery, nor to re-align the letter of credit. CLAIMANT performed its obligations according to the terms of the contract. and did not breach any obligation. Hence, 

RESPONDENT was not in a position to avoid the contract according to Art. 64 (1) CISG or Art. 72 CISG. 

B. By its final refusal to deliver, RESPONDENT committed a breach of contract per Art. 45 CISG

On 16 June 1998, RESPONDENT declared that it would not deliver any wheat at all to CLAIMANT.[127] This declaration constitutes an anticipatory breach of 

RESPONDENT's obligation to deliver per Art. 30 and 33 (b) CISG . This breach is also fundamental in the sense of Art. 25 CISG . (1.) (2.)

1.) RESPONDENT committed an anticipatory breach of contract by refusing to deliver

Pursuant to Art. 45 CISG a breach of contract occurs when the seller "fails to perform any of his obligations under the contract or this convention". The CISG does not 

require any fault by the breaching party.[128]

RESPONDENT breached its obligation to deliver by its definite refusal to perform the contract. Such an anticipatory breach of contract is recognised by the CISG in Art. 

72.[129] Thus, a repudiation of the contract is equivalent, both in nature and consequences, to a breach of contract committed when performance is due.[130] Consequently, 

by its refusal to deliver on 16 June 1998, RESPONDENT breached the contract in the sense of Art. 45 CISG. 

2.) RESPONDENT's breach amounts to a fundamental breach under Art. 25 CISG

As shown above, a breach is fundamental when it deprives a party substantially of what he is entitled to expect under the contract.[131] RESPONDENT's refusal to deliver 

deprived CLAIMANT entirely of the performance contracted for. Such a refusal constitutes a fundamental breach in the sense of Art. 25 CISG. 

In the light of the foregoing arguments, it has been shown that RESPONDENT had no right to avoid the contract with CLAIMANT. Hence, it committed a breach of this 

contract by its refusal to deliver.  

V. CLAIMANT is entitled to damages of $ 90,000

RESPONDENT committed a breach of contract. Hence, CLAIMANT is entitled to damages per Art. 45 and 74 ff. CISG. Under the CISG, the obligation to pay damages 

arises directly from any objective breach of contract, regardless of fault by the party in breach.[132]

CLAIMANT has performed a reasonable cover purchase pursuant to Art. 75 CISG. This entitles it to damages to the amount of $ 90,000 . Alternatively, CLAIMANT 

could recover the same amount per Art. 74 CISG . RESPONDENT is not exempt from paying damages . Furthermore, CLAIMANT acted in accordance with any 

obligation to mitigate the loss . Therefore, CLAIMANT is entitled to the full amount of $ 90,000. Additionally, RESPONDENT has to pay the corresponding interests 

. 

(A.)

(B.) (C.)

(D.)

(E.)

A. CLAIMANT is entitled to damages as a consequence of its cover purchase per Art. 45 (1)(b) and 75 CISG

RESPONDENT refused to perform the contract. Therefore, CLAIMANT could legally proceed to a cover purchase . This purchase was also reasonable. As a result, 

CLAIMANT may recover its additional expenses of $ 90,000 .  

(1.)

(2.)

1.) RESPONDENT expressly refused to perform the contract

In its letter dated 16 June 1998, RESPONDENT declared that it would not honour its contractual obligations.[133] In this situation, CLAIMANT legitimately proceeded to a 

cover purchase as provided in Art. 75 CISG. 

RESPONDENT may seek to rely upon the condition of a prior avoidance as set out in Art. 75 CISG. Such a reliance is legally unfounded. On the instant facts, 

RESPONDENT committed a fundamental breach of contract.[134] CLAIMANT was therefore entitled to avoid the contract pursuant to Art. 72 (1) and (3) CISG. The 

avoidance would usually have to be declared in accordance with Art. 26 CISG. This would be to ensure, that parties are certain about the termination of the contract.[135] It 

is clear, however, from a purposive interpretation of this requirement, that it cannot apply to the instant facts. After RESPONDENT's announcement on 16 June 1998 that it 

was selling the wheat to a third party, it was obvious to both parties that the contract would not be implemented. In the light of its purpose, the declaration of avoidance was 

therefore unnecessary in this situation. RESPONDENT's refusal to deliver deprived it of any legitimate interest to require a declaration of avoidance by CLAIMANT. In fact 

it is recognised, that an anticipatory declaration of non-performance by the seller renders the declaration of avoidance unnecessary for the foregoing reasons.[136] 

CLAIMANT can therefore rely on Art. 75 CISG without having declared an avoidance. 

2.) CLAIMANT is entitled to recover its expenses incurred by the reasonable cover purchase

On 18 June 1998, two days after RESPONDENT's anouncement not to deliver, CLAIMANT purchased 6,000 tons of wheat at a price of $ 75 per ton FOB Equatorian port. 

The price being the market price on that day, this purchase was reasonable.[137] Consequently, CLAIMANT is entitled to recover the difference between the price in the 

contract with RESPONDENT - $ 60 per ton - and the price of the substitute transaction $ 75 per ton. This difference amounts to $ 90,000. 

As CLAIMANT decided to buy the wheat in Equatoriana, it spent $ 22 per ton for the shipment, instead of $ 24 per ton it would have had to pay for a transport from 

Mediterraneo.[138] RESPONDENT may seek to deduct the difference of $ 2 per ton from the total damages. However, such deduction is not recognised by the CISG. Under 

the CISG, financial advantages of the injured party can never diminish the amount of damages if they result from positive action of the injured party and not directly from the 

breach of contract.[139] On the instant facts, the difference results entirely from CLAIMANT's own initiative and efforts. 

Therefore, CLAIMANT can claim the whole amount of $ 90,000 from RESPONDENT pursuant to Art. 45 (1)(b) and 75 CISG. 

B. Alternatively, CLAIMANT can rely on Art. 74 CISG to claim $ 90,000



Having executed a cover purchase, the injured party may rely on Art. 74 or 75 CISG alternatively to calculate the amount of damages.[140] Thus, even if Art. 75 CISG 

should not apply, CLAIMANT can recover damages equalling its forseeable loss[141] suffered as a result of RESPONDENT's breach of contract per Art. 74 CISG. This 

provision does not even require the breach to be fundamental.[142] On the instant facts, CLAIMANT was forced to spend an additional $ 90,000 in order to replace the wheat 

RESPONDENT refused to deliver.[143] This loss, caused by the difference in price, was a forseeable consequence of the non-delivery. Consequently, CLAIMANT can 

alternatively rely on Art. 74 CISG to recover $ 90,000. 

C. RESPONDENT is not exempt from paying damages per Art. 79 CISG

RESPONDENT cannot invoke floods and the Mediterraneo government export regulations as sufficient reason to be exempt from any obligation to pay damages. The 

requirements of Art. 79 CISG are not met in the instant case. The invoked facts cannot be qualified as an impediment hindering RESPONDENT's performance . 

Moreover, the purported impediment would not have been beyond RESPONDENT's control . Finally, RESPONDENT could have been expected to overcome the 

consequences of the purported impediment . 

(1.)

(2.)

(3.)

1.) There was no impediment hindering RESPONDENT's performance

Neither the floods in Mediterraneo nor the governmental restrictions can be qualified as an impediment in the sense of Art. 79 CISG. An impediment is an objective obstacle 

that hinders performance of the contract.[144] It is clear from the construction of Art. 79 (1) CISG that the impediment must be the exclusive or at least decisive cause of the 

failure to perform.[145]

On the instant facts neither the floods nor the governmental restrictions hindered performance of RESPONDENT's obligation to deliver 6,000 tons of wheat to CLAIMANT. 

After the floods, there was still a sufficient amount of wheat on the Danubian market that would have allowed RESPONDENT to fulfil its obligations resulting from all sales 

contracts concluded before the occurrence of the floods. This is evidenced by the fact that RESPONDENT was allocated 240,000 tons of wheat under the governmental 

system of export licenses established on 5 May 1998. This was an amount sufficient to honour all contractual obligations entered into prior to the floods.[146]

The export license was a global allocation which did not specify how the allocation was to be used by exporters.[147] Therefore, it was solely RESPONDENT's decision how 

to allocate the wheat. RESPONDENT deliberately entered into new contracts and decided to allocate only 80% to the parties with whom RESPONDENT had concluded a 

firm contract of sale prior to 17 April 1998.[148]  

RESPONDENT's obligations resulting from contracts concluded thereafter cannot constitute an impediment in the sense of Art. 79 (1) CISG either, since it was 

RESPONDENT's decision to enter into these contracts. An impediment can only be an incident exterior to a party's activity.[149] Even after having concluded new contracts, 

it remained RESPONDENT's own decision not to honour its contractual obligations towards CLAIMANT, since all new contracts were concluded under the condition of 

availability.[150] Therefore, RESPONDENT could have performed the obligations resulting from the contracts concluded before 17 April 1998 without violating the new 

contracts. 

As a result, neither the floods, the governmental license system nor the other contracts entered into by RESPONDENT hindered it to perform the contract with CLAIMANT. 

2.) The purported impediment would not have been beyond RESPONDENT's control

Should this Tribunal find that the facts invoked by RESPONDENT constitute an impediment in the sense of Art. 79 (1) CISG, it would not have been beyond 

RESPONDENT's control. The requirement "beyond control" per Art. 79 (1) CISG is not connected with the issue of the ability of a party to prevent the impediment. 

Furthermore, fault is of no relevance.[151] On the contrary, the requirement is based on the allocation of spheres of risk between the parties.[152] In order to determine the 

parties' respective spheres of risk, utmost importance is to be given to the parties' agreement.[153] On the instant facts, the floods and governmental export restrictions in 

Danubia fall into RESPONDENT's sphere of risk. 

RESPONDENT and CLAIMANT concluded a sales contract for wheat which is a generic good. They did not specify its origin. In such a case, the seller bears the risk to 

procure the agreed quantity of goods, at least as long as any possibility to procure the goods remains.[154] Therefore, the floods fell into the sphere of risk of 

RESPONDENT.  

RESPONDENT also had to bear the risk of the Danubian export restrictions. The parties had agreed on the INCOTERM clause FOB.[155] This clause demands that the 

seller take care of all export formalities.[156] Consequently, the parties allocated the export risk to the seller, RESPONDENT, by reference to the FOB clause.[157]  

The impediments alleged by RESPONDENT would therefore not have been beyond its control. 

3.) RESPONDENT could have been expected to overcome the purported impediments

Finally, RESPONDENT would have been able and could have been expected, to overcome the consequences of the floods and the governmental export restrictions. 

CLAIMANT and RESPONDENT concluded a contract on the sale of standard feed wheat. They did  specifiy that only Danubian wheat should be delivered. If such a 

generic good is the object of a sale, Art. 79 CISG does  apply whenever the seller has the possibility to procure goods in replacement on the market.

not

not [158] RESPONDENT 

always had the possibility to procure wheat in other countries. This is evidenced by the fact that CLAIMANT could purchase wheat in replacement in Equatoriana.[159] It 

would not have been unreasonable to expect RESPONDENT to procure wheat in another country, since such purchase would not have violated the Danubian export license 

system. The license system concerned exclusively the Danubian wheat market.[160]

RESPONDENT alternatively could have delivered to CLAIMANT the wheat it decided to sell to other regular customers after the occurence of the floods.[161] It is evident 

that this would not have been overly burdensome to RESPONDENT. Firstly, it is not established that RESPONDENT actually would have lost any good will.[162] 

Moreover, not honouring obligations under firm contracts - as done by RESPONDENT - did certainly result in a greater loss of good will than would have been the case by 

not concluding new contracts. Hence, RESPONDENT could reasonably have been expected to overcome the consequences of any purported impediment. The prerequisites 

of Art. 79 CISG are not met.  



RESPONDENT cannot invoke Art. 80 CISG as an exemption ground either, since CLAIMANT had no duty to accept the partial delivery proposed by CLAIMANT.[163] 

Consequently, CLAIMANT who insisted on the delivery of 6,000 tons of wheat, did not cause the non-performance of RESPONDENT's obligation to deliver in the sense of 

Art. 80 CISG.  

No other grounds for an exemption from damages are recognised under the CISG.[164] Thus, RESPONDENT is not exempt from paying damages.  

D. CLAIMANT acted in accordance with any duty to mitigate loss according to Art. 77 CISG

RESPONDENT cannot invoke Art. 77 CISG to reduce the amount of damages. A duty to mitigate loss arose at the earliest, when CLAIMANT received RESPONDENT's 

refusal to deliver . CLAIMANT complied with this duty . Even if the Tribunal should assume that a duty to mitigate existed at an earlier point, CLAIMANT did not 

violate such duty . 

(1.) (2.)

(3.)

1.) A duty to mitigate loss arose at the earliest, when CLAIMANT received RESPONDENT's refusal to deliver

A contracting party can only be under an obligation to mitigate loss, if it is clear that the other party will commit a breach of contract.[165] Before this is clear, any 

contracting party may rely on the performance of the contract and does not need to search for alternatives. Accordingly, the  held 

that in the case of a breach of contract by anticipatory repudiation, a duty to mitigate loss in the sense of Art. 77 CISG may arise at the earliest, when the injured party 

receives the refusal to honour the contract.

 Hanseatisches Oberlandesgericht Hamburg

[166] This decision is of direct relevance to the instant facts. 

Before RESPONDENT refused to deliver in his letter of 16 June 1998,[167] it was not clear to CLAIMANT that the contract of sale would not be implemented. 

RESPONDENT's proposal to split up delivery did not allow the conclusion that RESPONDENT would actually breach the contract. CLAIMANT positively knew that 

RESPONDENT had been allocated a sufficient amount of wheat for all contracts concluded before 17 April 1998.[168] In the light of this knowledge, it was reasonable for 

CLAIMANT to insist on the implementation of the contract of sale according to its initial terms. CLAIMANT could be aware of a serious danger to the implementation of 

the contract, only when he received RESPONDENT's definite refusal to deliver.[169]

Consequently, the duty to mitigate any potential loss arose no earlier than 16 June 1998. 

2.) CLAIMANT complied with its duty as of 16 June 1998

Having received the declaration of non-performance, CLAIMANT immediately took adequate measures and engaged in a cover purchase on the best terms available on the 

market.[170] At this moment, CLAIMANT had not even the possibility to accept any wheat from RESPONDENT, since RESPONDENT had allocated the total amount of its 

wheat to other customers.[171] RESPONDENT clearly regarded the contractual relationship terminated. Consequently, CLAIMANT took every possible step to mitigate loss, 

as soon as its duty arose. 

3.) In the alternative, CLAIMANT did not violate any duty to mitigate loss at an earlier stage

Should the Tribunal assume that CLAIMANT's duty to mitigate potential loss arose as early as he received RESPONDENT's first request to modify the contract, CLAIMANT 

did not violate this duty. 

The duty to mitigate loss could not have required CLAIMANT to accept RESPONDENT's delivery of only 4,800 tons of wheat and procure the remaining 1,200 tons 

elsewhere. Mitigation of loss does not include the duty to renounce the full implementation of the contract.[172] It has been shown above that the CISG does not impose any 

obligation on CLAIMANT to accept the 4,800 tons of wheat offered by RESPONDENT.[173] Construing such an obligation under Art. 77 CISG would be contradictory to 

the conclusion as drawn above. 

This result is further reinforced by a purposive interpretation of Art. 77 CISG. The purpose of this provision is to prevent a party from paying higher damages than its breach 

of contract inevitably caused to the other party.[174] Thus, Art. 77 CISG protects the party in breach from any financial detriment that could have been avoided by the 

injured party. On the instant facts, the acceptance of 4,800 tons of wheat by CLAIMANT would not have affected the economic situation of RESPONDENT. If CLAIMANT 

had accepted the 4,800 tons at $ 60 per ton from RESPONDENT and bought only 1,200 tons in replacement, the recoverable damages would have amounted to $ 

18,000.[175]  

In the present situation, RESPONDENT sold the 4,800 tons at $ 75 per ton to a third party and made a supplementary gain of $ 72,000.[176] Although CLAIMANT's 

damages amount to $ 90,000,[177] RESPONDENT's financial detriment is once again only $ 18,000. Consequently, the acceptance of 4,800 tons of wheat at $ 60 per ton 

would not have improved RESPONDENT's financial position. Hence, the duty to mitigate loss could not require CLAIMANT to accept 4,800 tons at $ 60 per ton from 

RESPONDENT. CLAIMANT complied with its duty to mitigate loss by making the cover purchase at the best conditions available. 

E. CLAIMANT is entitled to interests on the sum of $ 90,000 pursuant to article 78 CISG 

Art. 78 CISG grants interests on any sum in arrears, including due damages.[178] Damages become due as soon as the loss arises whether they constitute a liquidated sum 

or not.[179] On the instant facts CLAIMANT suffered a loss of $ 90,000 when he made the replacement purchase on 18 June 1998.[180] Consequently, the allowable 

damages became due on 18 June 1998 and RESPONDENT owes interests on the sum of $ 90,000 as of 18 June 1998. 

VI. Costs of the arbitration

According to Art. 28.4 of the LCIA Rules, the Tribunal should order RESPONDENT to bear the costs of arbitration as well as any other legal costs. 

VII. Request for relief

In view of the above submissions, may it please the Tribunal 

· to declare that Mr. Dean's written statement is of full evidential value under the LCIA Rules, 

· to declare that an arbitration agreement has been concluded by CLAIMANT and RESPONDENT, 



· to declare that a contract of sale has been concluded between the parties under the CISG, 

· to declare that RESPONDENT breached this contract by its declaration not to honour its contractual obligations,  

· to allow damages of $ 90,000 and interests on this sum as of 18 June 1998, 

· to order RESPONDENT to bear all costs of arbitration and any other legal costs.  

For Feed Processing Corp. 

(signed)_____________________________________________________________, 3 December 1999 

Attorneys 
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